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What Law Governs Forum Selection Clauses 

Excerpt from  
Symeon C. Symeonides, Oxford Commentaries on American Law: Choice of Law,  

copyright by Oxford University Press (forthcoming 2016) 

I. INTRODUCTION 

A forum selection clause is an agreement, usually contained in the contract that the 
clause purports to subject to the jurisdiction of the chosen forum. Before one can 
properly speak of such an “agreement,” however, one must first verify that it validly 
came into existence. In turn, this may require answering several questions, such as 
whether there was a meeting of the minds, whether the parties’ consent was free of 
vices, or in The Bremen terms, “unaffected by fraud, undue influence, or overweening 
bargaining power.”1 The Bremen Court’s statement that such an agreement is “prima 
facie valid” simply means that the burden of proving otherwise lies with the party 
that challenges the agreement, not that it is automatically valid and enforceable. 
Moreover, many agreements are ambiguous regarding their effect and scope, raising 
questions such as whether they confer exclusive or nonexclusive jurisdiction, or 
whether they encompass non-contractual claims.  

Some of these questions are legal, others are factual; but for both sets of questions 
there is potentially a choice-of-law question---under which state’s law should one 
answer these questions? For, even with regard to factual questions, the laws of the 
involved states may differ in how facts are evaluated, who should bear the burden of 
proof, etc. This question is more complicated when the contract contains a choice-of-
law clause, in addition to a forum selection clause. Under which law should one 
determine the meaning, scope, and enforceability of the forum selection clause? 
Should it be: (1) the law of the seized forum qua forum, (2) the contractually chosen 
law, or perhaps (3) another law? At least one American court has characterized this 
as the “chicken or the egg” question.2 

Figure 1, below, depicts the various categories of cases and the options in each 
category. It distinguishes between:  

(1) cases in which the action is filed in the chosen forum; and  

(2) cases in which the action is filed in another forum (hereinafter referred to 
as the “seized” forum). It then subdivides the latter cases into:  

(a) cases in which the contract does not contain a choice-of-law clause; 
and  

                                                           
1 The Bremen, 407 U.S. at 12. 

2 Beilfuss v. Huffy Corporation, 685 N.W.2d 373, at 376 (Wis. Ct. App. 2004) (characterizing this as the 
“chicken or the egg” problem the question of whether to “construe each clause separately and, if so, in 
what order?” The court examined first the choice-of-law clause and found it unenforceable because the 
chosen law of Ohio would enforce a non-compete agreement that violated Wisconsin’s public policy in 
a case that otherwise would be governed by Wisconsin law. That being so, the court reasoned, it would 
be unreasonable to enforce a forum selection clause that would send the parties to an Ohio court, 
which would enforce the choice-of-law clause. 
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(b) cases in which the contract does contain a choice-of-law clause, in 
addition to the forum selection clause.  

The following text discusses the resulting three scenarios.  

FIGURE 1. LAW GOVERNING FORUM SELECTION CLAUSES 

 

 II. SCENARIO 1: ACTION FILED IN THE CHOSEN COURT 

Scenario 1 consists of cases in which the action is filed in the court designated in the 
forum selection clause. This is the easy scenario. In determining the validity and 
scope of the clause, the chosen court has two options: (a) to apply its own substantive 
law (lex fori); or (b) to apply the substantive law that, under the forum’s choice-of-law 
rules, would govern the underlying contract (lex contractus).  

In practice, the chances of applying a law other than the lex fori are slim. For, if the 
contract contains a choice-of-law clause, in addition to the forum selection clause, the 
two clauses are likely to point to the same state, i.e., the forum state.3 If the contract 
does not contain a choice-of-law clause, the court will likely assume that the choice-of 
forum clause amounts to an implicit choice-of-law clause, i.e., by agreeing to litigate in 
the chosen state, the parties have also impliedly agreed to the application of that 
state’s law.4 Even if the court does not subscribe to this assumption, the court will 
have no incentive to apply the law of another state to determine whether it should 
hear a case that the parties agreed should be heard by that court.  

This is why no cases can be found in which the chosen forum has applied a law other 
than its own. Abbott Laboratories v. Takeda Pharmaceutical Co. Ltd.5 presented a 

                                                           
3 This author has identified only two cases in which the forum selection and choice-of-law clauses 
pointed to two different states. See Rucker v. Oasis Legal Finance, L.L.C., 632 F.3d 1231 (11th Cir. 2011) 
(contract containing Illinois forum selection and Alabama choice-of-law clauses); Intermetals Corp. v. 
Hanover Int’l AG fur Industrieversicherungen, 188 F. Supp. 2d 454, 458 (D.N.J. 2001) (contract 
containing Austrian forum selection clause and English choice-of-law clause). 

4 See The Bremen, 407 U.S. at 13, n.15 (“[W]hile the contract here did not specifically provide that the 
substantive law of England should be applied, it is the general rule in English courts that the parties are 
assumed, absent contrary indication, to have designated the forum with the view that it should apply 
its own law.”). 

5 476 F.3d 421 (7th Cir. 2007). 
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somewhat similar scenario. A contract between Abbott, an Illinois company, and 
Takeda, a Japanese company, contained an Illinois choice-of-law clause and an 
unusual forum selection clause requiring any lawsuit between the parties to be 
brought in Japan if Abbott were the plaintiff and in Illinois if Takeda were the 
plaintiff. Instead, Abbott sued Takeda in Illinois. In an opinion by judge Posner, the 
Seventh Circuit affirmed the dismissal of the lawsuit under the Japanese prong of the 
forum selection clause. Among the disputed issues were an issue of interpretation of 
the clause (whether it encompassed tort claims) and one of enforceability (whether 
the clause was “unreasonable” in mandating litigation in Japan). The court decided 
both issues under Illinois law, holding for Takeda. However, because Illinois was both 
the forum state and the state whose law was chosen in the choice-of-law clause, this 
case does not support the proposition that the law of the forum qua forum governs 
forum selection clauses. 

Internationally, the Hague Choice of Court Convention of 2005, which is the most 
authoritative (and recent) text on this issue, provides that, if the action is filed in the 
chosen court, the court “shall have jurisdiction,” unless the forum selection clause is 
“null and void” under the law (including the conflicts law) of the state of the chosen 
court.6 

III. ACTIONS FILED IN A COURT NOT CHOSEN (THE “SEIZED” FORUM) 

Cases in which the action is filed in a forum other than the one designated in the 
forum selection clause are more numerous and more difficult. These cases can be 
divided into two categories: (a) cases in which the contract does not contain a choice-
of-law clause; and (b) cases in which the contract does contain a choice-of-law clause, 
in addition to the forum selection clause. The discussion below begins with cases of 
the first category.  

 1. Scenario 2: Contracts without Choice-of-Law Clauses 

This scenario consists of cases in which the action is filed in a forum other than the 
one designated in the forum selection clause and in which the contract does not 
contain a choice-of-law clause. In this scenario, the court has three options for 
determining the existence, validity, and scope of the forum selection clause: (1) apply 
the substantive law of the seized forum (the lex fori); (2) apply the substantive law of 
the state whose courts are chosen in the forum selection clause; or (3) apply the law 
that governs the underlying contract (lex contractus). 

In the United States, only the first option has a following. This is the conclusion of the 
two authors that have studied this question in depth—Professors Kevin M. Clermont, 
and Jason W. Yackee. Clermont concludes that “[a]lmost all American courts apply 

                                                           
6 Article 5 of the Convention provides that the chosen court “shall have jurisdiction to decide a dispute 
to which the agreement applies, unless the agreement is null and void under the law of [the chosen] 
State.” Hague Choice of Court Convention, Art. 6. The accompanying Explanatory Report explains that 
the reference to the law of the chosen state “includes the choice-of-law rules of that State.” T. Hartley & 
M. Dogauchi, Explanatory Report, Convention of 30 June 2005 on Choice of Court Agreements, ¶ 125 
(2013) available at http://www.hcch.net/upload/expl37final.pdf.  

http://www.hcch.net/upload/expl37final.pdf
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their own law, the lex fori,” and “[m]ost do so with little or no thinking.”7  Yackee, who 
sharply criticizes “[t]his bias towards the lex fori,”8 acknowledges that, “with rare 
exceptions, United States courts tend not to engage in explicit choice of law analysis,” 
and instead “reflexively apply lex fori, even when the contract contains an explicit 
choice of law clause selecting the laws of another jurisdiction to govern the contract 
as a whole.”9 

An example of this trend is Manetti-Farrow, Inc. v. Gucci Am., Inc.,10 which involved a 
contract between an Italian manufacturer and an American distributor. The contract 
designated Florence, Italy, as the forum for resolution of any controversy “regarding 
interpretation or fulfillment” of the contract.11 The question was whether the clause 
encompassed tort claims, in addition to contract claims. The court answered the 
question in the affirmative, without any consideration of, or reference to, Italian law.  

Another example is Boland v. George S. May Intern. Co.,12 in which the question was 
whether a clause providing that “jurisdiction shall vest in the State of Illinois” was 
mandatory or permissive. To the disappointment of the clause’s drafter, the 
Massachusetts court held that this clause only “permitted, but did not require, the 
litigation to be brought in the State of Illinois.”13 The court did not make any 
reference to Illinois law. 

Internationally, the Hague Choice of Court Convention does not distinguish between 
cases based on whether the contract contains a choice-of-law clause, but does 
distinguish between cases in which the action is filed in the chosen court and those in 
which the action is filed in a non-chosen court (the “seized” court). As noted earlier, 
for cases filed in the chosen court, Article 5 of the Convention provides that the law of 
that court (including its conflicts law) determines the validity of the forum selection 
clause.14 For cases filed in a non-chosen court, the Convention assigns some issues to 
the law of the state of the chosen court and some issues to the law of the state of the 
seized court. Article 6 of the Convention provides that the seized court must suspend 
or dismiss proceedings to which an exclusive choice of court agreement applies, 
unless:  

(a) the agreement is null and void under the law of the State of the chosen 
court;  

                                                           
7 K.M. Clermont, Governing Law on Forum-Selection Agreements, 66 Hastings L.J. 643, 649 (2015) 
(footnote omitted). 

8 J.W. Yackee, Choice of Law Considerations in the Validity & Enforcement of International Forum 
Selection Agreements: Whose Law Applies?, 9 UCLA J. Int’l L. & Foreign Aff. 43, 69 (2004). 

9 Id. at 67. The “rare exceptions” to which the author alludes are cases in which the contract did contain 
a choice-of-law clause.  

10 858 F.2d 509 (9th Cir. 1988). 

11 Id. at 510. 

12 969 N.E.2d 166 (Mass. App. Ct. 2012). 

13 Id. at 168. 

14 See supra, note ___. 
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(b) a party lacked the capacity to conclude the agreement under the law of the 
State of the court seised; [or] 

(c) giving effect to the agreement would lead to a manifest injustice or would 
be manifestly contrary to the public policy of the State of the court seised.15  

Thus, the law of the state of the chosen court governs issues of invalidity “on any 
ground including incapacity,”16 and the law of the state of the seized court governs: 
(a) capacity,17 and (b) enforceability in every other respect.18 According to the 
Explanatory Report, the reference to the law of the state of either the chosen forum or 
the seized forum “includes the choice-of-law rules of that State.”19 

The European Union’s Brussels I Regulation also does not distinguish between cases 
filed in the chosen court and cases filed in a non-chosen court. However, unlike the 
Hague Convention, the Brussels I Regulation assigns all issues of “substantive 
validity”20 of a forum selection clause to the law (including the conflicts law) of the 

                                                           
15 Hague Choice of Court Convention, Art. 6.  

16 Explanatory Report, ¶ 149.  

17 Thus, capacity is determined “both by the law of the chosen court and by the law of the court seised.” 
Id. ¶ 150. 

18 Also, Article 9 allows a court to refuse recognition of a judgment rendered on the basis of a choice-of-
court agreement if:  

a) the agreement was null and void under the law of the State of the chosen court, 
unless the chosen court has determined that the agreement is valid;  

b) a party lacked the capacity to conclude the agreement under the law of the 
requested State;  

c) the document which instituted the proceedings or an equivalent document, 
including the essential elements of the claim, . . . (ii) was notified to the defendant in 
the re-quested State in a manner that is incompatible with fundamental principles of 
the requested State concerning service of documents;  

. . .  

e) recognition or enforcement would be manifestly incompatible with the public 
policy of the requested State, including situations where the specific proceedings 
leading to the judgment were incompatible with fundamental principles of procedural 
fairness of that State; … 

Hague Choice of Court Convention, Art. 9. 

19 See Explanatory Report, ¶¶ 125, 149, 183, and 184. 

20 For issues of formal validity, Article 25 of Brussels I provides an autonomous rule, which requires 
the agreement to be “evidenced in writing” or be “in a form which accords with practices which the 
parties have established between themselves; or . . . in international trade or commerce, in a form 
which accords with a usage of which the parties are or ought to have been aware and which in such 
trade or commerce is widely known to, and regularly observed by, parties to contracts of the type 
involved in the particular trade or commerce concerned.” Any communication by electronic means 
which provides a durable record of the agreement is considered equivalent to "writing." The Hague 
Convention also requires the forum selection clause to be “in writing; or . . . by any other means of 
communication which renders information accessible so as to be usable for subsequent reference.” 
Hague Choice of Court Convention, Art. 3(c). 



6 

 

state chosen in the forum selection clause, even when the action is filed in another 
state.21 This solution has significant flaws. For example, it can unduly favor one party 
and can lead to bootstrapping. The most extreme scenario is one in which the state of 
the chosen court has no connection with the case but has an unduly liberal law on 
forum selection clauses and, for that reason, the strong contracting party imposes its 
choice on the weak party. An attempt to adopt a more nuanced rule during the last 
revision of the Brussels I Regulation in 2012 was abandoned, primarily for lack of 
time.22 

2. Scenario 3: Contracts with Choice-of-Law Clauses 

In the third scenario, the contract contains a choice-of-law clause (in addition to the 
forum selection clause) and the action is filed in a forum other than the one 
designated in the forum selection clause. This scenario occurs far more frequently 
than either scenario 1 or scenario 2. In this situation, the seized court has the same 
three options for determining the enforceability, meaning, and scope of the forum 
selection clause as in scenario 2. Namely: (1) apply the substantive law of the seized 
forum (the lex fori); (2) apply the substantive law of the forum designated in the 
forum selection clause; or (3) apply the law that governs the underlying contract (lex 
contractus).  

The difference is that, in scenario 3, the lex contractus is the law designated by the 
parties in the choice-of-law clause, rather than a law to be identified by the court 
through the choice-of-law process, which is often laborious or indeterminate. In the 
vast majority of cases, the law chosen in the choice-of-law clause is the law of the 
same state as the one chosen in the forum selection clause. As noted earlier, the 
undersigned author has identified only two cases in which the forum selection and 
choice-of-law clauses pointed to two different states.23 Because of these differences, 
the dominance of the lex fori in scenario 3 is not as complete as it is in scenario 2. As 
detailed below, in a handful of cases courts have applied the law of the state 
designated in the choice-of-law clause in deciding at least certain aspects of the forum 
selection clause.  

a. Cases Applying Forum Law 

However, there is no question that the vast majority of cases apply the lex fori. The 
cases that follow this option are simply too numerous to count, whether in federal24 

                                                           
21 See Brussels I, Art. 25 (“If the parties . . . have agreed that a court or the courts of a Member State are 
to have jurisdiction to settle any disputes which have arisen or which may arise in connection with a 
particular legal relationship, that court or those courts shall have jurisdiction, unless the agreement is 
null and void as to its substantive validity under the law of that Member State.”) According to Recital 
(20), that law includes “the conflict-of- laws rules of that Member State.” 

22 The author was a member, and later chair, of the EU Council’s drafting group, formally called the 
Working Party on Civil Law Matters (Brussels I). 

23 See supra note ____.  

24 See, e.g., Petersen v. Boeing Co., 715 F.3d 276 (9th Cir. 2013); Doe 1 v. AOL LLC, 552 F.3d 1077 (9th 
Cir. 2009); Fru–Con Constr. Corp. v. Controlled Air, Inc., 574 F.3d 527 (8th Cir. 2009); Wong v. 
PartyGaming Ltd., 589 F.3d 821 (6th Cir. 2009); Ginter ex. rel. Ballard v. Belcher, Prendergast & 
Laporte, 536 F.3d 439 (5th Cir. 2008); Phillips v. Audio Active Ltd., 494 F.3d 378 (2d Cir. 2007); P & S 
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or in state25 courts. They are even more numerous if one were to include cases that 
do not even consider the choice-of-law question and thus “reflexively” apply forum 
law. As Professor Clermont observed, “[t]he great mass of cases presenting the 
problem do not expressly allude to it at all, be that the fault of the judges or the 
lawyers.”26 He asks, and then answers: “What are the cases that ignore the problem 
doing? They, of course, are applying lex fori.”27 

Energy Claims Ltd. v. Catalyst Inv. Group Ltd.28 is a good example. It involved a contract 
that contained an English choice-of-law clause, in addition to an English forum 
selection clause. The plaintiff sued in Utah, arguing, inter alia, that the forum selection 
clause was unenforceable because it was contained in a stock subscription contract 
that was the product of fraud. Under the doctrine of severability or separability, 
which is discussed later, the forum selection clause is enforceable unless the 
challenger proves that the clause itself, not just the contract, was the product of 
fraud.29 The Supreme Court of Utah decided to join the minority of courts that have 
rejected the doctrine of separability, subject to certain conditions not relevant here. 
In reaching this decision and reversing the lower court decision that had dismissed 
the action, the Supreme Court made no reference to English law, even though the 
                                                           
Bus. Machs. v. Canon USA, Inc., 331 F.3d 804 (11th Cir. 2003); K & V Scientific Co. v. Bayerische 
Motoren Werke AG, 314 F.3d 494 (10th Cir. 2002); Silva v. Encyclopedia Britannica, Inc., 239 F.3d 385 
(1st Cir. 2001); Evolution Online Systems, Inc. v. Koninklijke PTT Nederland N.V., 145 F.3d 505 (2d Cir. 
1998); Afram Carriers, Inc. v. Moeykens, 145 F.3d 298 (5th Cir. 1998); Lipcon v. Underwriters at 
Lloyd’s, 148 F.3d 1285 (11th Cir. 1998); Richard v. Lloyd’s of London, 135 F.3d 1289 (9th Cir. 1998); 
Stamm v. Barclay’s Bank of New York, 153 F.3d 30 (2d Cir. 1998); Haynsworth v. The Corporation, 121 
F.3d 956 (5th Cir. 1997); Mitsui & Co. (USA), Inc., v. MIRA M/V, 111 F.3d 33 (5th Cir. 1997); New Moon 
Shipping Co., Ltd. v. MAN B &W Diesel AG, 121 F.3d 24 (2d Cir. 1997); Allen v. Lloyd’s of London, 94 
F.3d 923 (4th Cir. 1996); Jumara v. State Farm Ins. Co., 55 F.3d 873 (3d Cir. 1995); Shell v. R.W. Sturge, 
Ltd., 55 F.3d 1227 (6th Cir. 1995); Gen. Elec. Co. v. G. Siempelkamp GmbH & Co., 29 F.3d 1095 (6th Cir. 
1994); Bonny v. Soc’y of Lloyd’s, 3 F.3d 156 (7th Cir. 1993); Hugel v. Corp. of Lloyd’s, 999 F.2d 206 (7th 
Cir. 1993); Roby v. Corp. of Lloyd’s, 996 F.2d 1353 (2nd Cir. 1993); Riley v. Kingsley Underwriting 
Agencies, Ltd., 969 F.2d 953 (10th Cir. 1992); Spradlin v. Lear Siegler Management Servs. Co., 926 F.2d 
865 (9th Cir. 1991); Polar Shipping, Ltd. v. Oriental Shipping Corp., 680 F.2d 627 (9th Cir. 1981); 
Rudgayzer v. Google, Inc., 986 F. Supp. 2d 151, 155 (E.D.N.Y. 2013); Androutsakos v. M/V PSARA, No. 
02-1173-KI, 2004 WL 1305802 (D. Or. Jan. 22, 2004); BNY AIS Nominees Ltd. v. Quan, 609 F. Supp. 2d 
269 (D. Conn. 2009); Intermetals Corp. v. Hanover Int’l AG fur Industrieversicherungen, 188 F. Supp. 
2d 454 (D.N.J. 2001); Evolution Online Sys., Inc. v. Koninklijke Nederland N.V., 41 F. Supp.2d 447 
(S.D.N.Y. 1999). 

25 See, e.g., Energy Claims Ltd. v. Catalyst Inv. Group Ltd., 325 P.3d 70 (Utah 2014); Cagle v. Mathers 
Family Trust, 295 P.3d 460 (Colo. 2013); Pro-Football, Inc. v. McCants, 51 A.3d 586 (Md. 2012); Pro-
Football, Inc. v. Tupa, 51 A.3d 544 (Md. 2012); Thompson Tree & Spraying Service, Inc. v. White-
Spunner Const., Inc., 68 So.3d 1142 (La. Ct. App. 2011), writ denied, 71 So.3d 290 (La. 2011); Moon v. 
CSA-Credit Solutions of America, Inc., 696 S.E.2d 486 (Ga. Ct. App. 2010); Houseboat Store, LLC v. 
Chris-Craft Corp., 692 S.E.2d 61 (Ga. Ct. App.2010); Golden Palm Hospitality, Inc. v. Stearns Bank Nat’l 
Ass’n, 874 So.2d 1231 (Fla. Dist. Ct. App., 2004); Fendi v. Condotti Shops, Inc., 754 So.2d 755 (Fla. Dist. 
Ct. App. 2000); Yamada Corp. v. Yasuda Fire & Marine Ins. Co., Ltd., 712 N.E.2d 926 (Ill. App. 1999). 

26 Clermont, supra note ___, at 652. 

27 Id. at 653. 

28 325 P.3d 70 (Utah 2014). 

29 See infra ____. 
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court did consider the choice-of-law clause in another context—determining whether 
it encompassed tort claims.  

Pro-Football, Inc. v. Tupa30 is another example of cases applying the lex fori. It 
involved an employment contract between a professional football player and his 
team, the Washington Redskins, a Maryland corporation. The contract contained 
Virginia forum selection and choice-of-law clauses. When, following an injury in the 
Redskins’ stadium in Maryland, the player filed for workers’ compensation with the 
Maryland Workers’ Compensation Commission, the Redskins challenged the 
Commission’s jurisdiction, invoking the Virginia forum selection clause. In turn, the 
player invoked a Maryland statute, § 9–104(a), which did not mention forum 
selection clauses but prohibited any agreement waiving an employee’s rights under 
the statute. Applying this statute, the Maryland court upheld the Commission’s 
jurisdiction, reasoning that the Virginia forum selection clause was tantamount to the 
very waiver of the employee’s rights that the statute prohibited.31 Again, the court 
made no reference to Virginia law. 

b. Cases Applying the Chosen Law 

A small minority of cases apply the law chosen in the choice-of-law clause in 
interpreting a forum selection clause contained in the same contract.32 As the 
underscoring indicates, virtually all of these cases involved questions of 
interpretation, not enforceability, of the forum selection clause. Specifically, most of 
those cases involved the question of whether the clause was exclusive or permissive. 

Yavuz v. 61 MM, Ltd.33 was one of these cases. The contract in question contained a 
Swiss choice-of-law clause and the question was whether a clause stating that “Place 
of courts is Fribourg”34 was a permissive or exclusive forum selection clause. The 
Tenth Circuit noted that the tendency among some courts has been to reflexively 

                                                           
30 51 A.3d 544 (Md. 2012). 

31 See id. at 549 (“Section 9–104(a), in plain, unambiguous language, precludes an agreement which 
exempts an employer from the duty of paying workers’ compensation benefits which are otherwise 
due under the Maryland statute. The section also precludes an agreement which waives the right of an 
employee to receive workers’ compensation benefits which are otherwise due under the Maryland 
statute. A holding that forum selection clauses constitute an exception to § 9–104 would contravene 
basic principles concerning the interpretation of statutes.”). 

32 In addition to the cases discussed in the text, see Jacobsen Constr. Co. v. Teton Builders, 106 P.3d. 
719 (Utah 2005); Dunne v. Libbra, 330 F.3d 1062 (8th Cir. 2003); Jacobson v. Mailboxes Etc. USA, Inc., 
646 N.E.2d 741 (Mass. 1995); Lambert v. Kysar, 983 F.2d 1110 (1st Cir. 1993); Cerami-Kote, Inc. v. 
Energywave Corp., 773 P.2d 1143 (Idaho 1989); General Engineering Corp. v. Martin Marietta Alumina, 
Inc., 783 F.2d 352 (3rd Cir. 1986); Rudgayzer v. Google, Inc., 986 F. Supp. 2d 151 (E.D.N.Y. 2013); 
Simon v. Foley, No. 07–CV–766S, 2011 WL 4954790 (W.D.N.Y. Oct. 18, 2011); Lanier v. Syncreon 
Holdings, Ltd., No. 11–14780, 2012 WL 3475680 (E.D. Mich. Aug. 14, 2012); Global Link, LLC. v. 
Karamtech Co., Ltd., 06–CV–14938, 2007 WL 1343684 (E.D. Mich. May 8, 2007); TH Agric. & Nutrition, 
LLC v. Ace European Group Ltd., 416 F. Supp. 2d 1054 (D. Kan. 2006), aff’d, 488 F.3d 1282 (10th Cir. 
2007). 

33 465 F.3d 418 (10th Cir. 2006). 

34 Id. at 422. 
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apply the lex fori, but found that approach unsatisfactory.35 The court concluded that 
a court “should ordinarily honor an international commercial agreement’s forum-
selection provision as construed under the law specified in the agreement’s choice-of-
law provision.”36 The court remanded the case to the lower court to allow the parties 
to present evidence on Swiss law. Upon remand, the district court dismissed the case 
on forum non-conveniens grounds, and the Tenth Circuit affirmed the dismissal.37 

In Enquip Technologies Group v. Tycon Technoglass,38 a contract between an Italian 
manufacturer and its Florida-based U.S. sales representative contained an Italian 
choice-of-law clause and a clause stating that “[t]he law Court of Venice will be 
competent for any dispute.”39 The Florida company sued the Italian manufacturer in 
Ohio, where the manufacturer’s parent company had its headquarters, for breach of 
contract and unpaid commissions. The court concluded that, because a choice-of-law 
clause accompanied the forum selection clause, the meaning of the latter clause 
should be determined under the law chosen by the choice-of-law clause, namely, 
Italian law. “A choice-of-law provision should be considered as evidence of the 
meaning of a forum-selection clause in the same contract,” said the court. “Just like 
[the] chosen law is used to interpret every other provision in [the] contract, it should 
also be used to interpret [the] forum-selection clause.”40 

As noted earlier, the Brussels I Regulation, which applies in Italy, provides that a 
forum selection clause “shall be exclusive unless the parties have agreed otherwise.”41 
Taking note of this provision, as well as a decision of the Italian Supreme Court, the 
Ohio court held that “[t]he plain meaning of the forum-selection clause here in Italian 
law is that the Court of Venice has exclusive jurisdiction.”42 

                                                           
35 See id. at 428 (“A forum-selection clause is part of the contract. We see no particular reason, at least 
in the international context, why a forum-selection clause, among the multitude of provisions in a 
contract, should be singled out as a provision not to be interpreted in accordance with the law chosen 
by the contracting parties.”). 

36 Id. at 430 (emphasis in original). The court arrived at this conclusion after endlessly quoting from 
Supreme Court opinions favoring forum selection clauses and admitting that the opinions did not 
address the precise issue at stake. Nevertheless, the Tenth Circuit opined that their general disposition 
suggested that the meaning of forum selection clauses should be determined under the contractually 
chosen law. See also id. at 428 (“Supreme Court opinions in international disputes emphasize the 
primacy of the parties’ agreement regarding the proper forum. . . . Thus, when the contract contains a 
choice-of-law clause, a court can effectuate the parties’ agreement concerning the forum only if it 
interprets the forum clause under the chosen law.”) 

37 See Yavuz v. 61 MM, Ltd., 576 F.3d 1166 (10th Cir. 2009). 

38 986 N.E.2d 469 (Ohio Ct. App. 2012), appeal not allowed, 137 Ohio St.3d 1424 (Ohio 2013), 
reconsideration denied, 138 Ohio St.3d 1418 (Ohio 2014). 

39 Enquip Technologies, 986 N.E.2d at 474. 

40 Id. at 477. 

41 See supra ___. 

42 Enquip Technologies, 986 N.E.2d at 481. The court then explained its reasoning process, as follows: 

To be clear, we have not decided the permissive-exclusive issue strictly as a choice-of-
law issue. Rather, we have decided it simply as an issue of contract interpretation. We 
applied Ohio contract-construction law to the forum-selection clause. Ohio law says 
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However, this case involved an additional issue, which affected the enforceability, 
rather than the interpretation of the forum selection and choice-of-law clauses. One of 
the plaintiff’s claims was that the defendant violated an Ohio statute that imposed 
triple damages for failure to pay commissions to a sales representative who sells in 
Ohio. The statute also prohibited non-Ohio choice-of-law or forum selection clauses, 
and declared null any waiver of its provisions. The court was forced to conclude that, 
although the two clauses were enforceable with regard to the plaintiff’s contract 
claims, the clauses were unenforceable with regard to the plaintiff’s statutory claim 
for triple damage for unpaid commissions.43 

In TH Agric. & Nutrition, LLC v. Ace European Group Ltd.,44 the contract contained a 
Dutch forum selection clause and a Dutch choice-of-law clause. Under the law of the 
forum (Kansas) and of the Tenth Circuit, the clause would be considered permissive. 
The court concluded that the meaning of the forum selection clause should be 
determined under Dutch law, both because the language of the Dutch choice-of-law 
clause was broad enough to encompass any and all issues arising under the contract, 
and because, even in the absence of the choice-of-law clause, Dutch law would be 
applicable under Kansas’ lex loci contractus rule. After discussing the voluminous and 
conflicting expert testimony submitted by six experts on Dutch law, the court 
concluded that the forum selection clause was presumptively exclusive, and that the 
defendant did not rebut the presumption. 

In Albemarle Corp. v. AstraZeneca UK Ltd.,45 a contract between a Virginia seller (the 
plaintiff) and an English buyer (the defendant) provided that the contract “shall be 
subject to English Law and the jurisdiction of the English High Court.”46 English law 
would consider this forum selection clause to be exclusive, whereas federal case law, 
as well a statute of South Carolina, the forum state, would consider the clause 
permissive. The Fourth Circuit held that, when the contract contains a choice-of-law 
clause, the court must apply the chosen law to interpret the forum selection clause. As 
the court put it, in this case, although the language of the forum selection clause, 
“taken by itself and out of context,” appears to make the designation of the English 
court permissive, the clause when “taken in context” contains what amounts to 
                                                           

that the meaning of a forum-selection clause is the meaning intended by the parties. 
Based on the parties’ choice-of-law provision, which states that their agreement is to 
be interpreted in accordance with Italian law, we concluded that the meaning they 
intended is the forum-selection clause’s meaning in Italian law. Consequently, we 
considered what meaning Italian law would give to the clause’s language. We then 
determined that Italian law would give the forum-selection clause an exclusive 
meaning. 

Id. 

43 However, the court explained that this conclusion did “not mean that Ohio law applies to determine 
these damages.” Id. at 482. The court concluded that the plaintiff was not entitled to triple damages 
under Ohio law, and that it was unnecessary to choose between the laws of Florida and Italy, because 
neither of these laws provided for triple damages.  

44 416 F. Supp.2d 1054 (D. Kan. 2006). 

45 628 F.3d 643 (4th Cir. 2010). 

46 Id. at 646. 
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“language of exclusion” because it includes language that “English law, not American 
federal law, must be applied” and “applying English law makes a difference.”47 Based 
on this reasoning, the court held the forum selection clause to be exclusive and 
affirmed the district court’s dismissal of the action on that ground.  

The appellate court also opined that, even under South Carolina law,48 the clause 
would be considered exclusive. This is because South Carolina honors choice-of-law 
clauses unless the chosen law is contrary to its strong public policy and, in the court’s 
opinion, the aforementioned South Carolina statute, which prohibited exclusive 
forum selection clauses, did not reflect a strong public policy.49 Thus, the court 
concluded, under either federal or state law, “English law must be applied, and it 
takes the clause as mandatory.”50 

In San Diego Gas & Elec. Co. v. Gilbert,51 the contract contained California choice-of-law 
and forum selection clauses. Noting that the California choice-of-law clause was valid, 
the Supreme Court of Montana court decided to apply California law “in interpreting 
the forum selection clause.”52 After discussing numerous California precedents, the 
court concluded that the clause was mandatory because it stipulated that the parties 
“consent to conduct all . . . proceedings . . . in the city of San Diego, California.”53 The 
court reasoned: 

[I]t strains logic to its breaking point to argue that one could agree to 
“conduct all” litigation in San Diego but at the same time conduct it 
elsewhere. . . . [T]he phrase “conduct all” specifically limits the parties’ 
litigation activities to a single forum (mandatory), and does not merely 

                                                           
47 Id. at 651.  

48 The court’s main holding was that a federal court interpreting a forum selection clause “must apply 
federal law in doing so . . . [because] a forum selection clause implicates what is recognized as a 
procedural matter governed by federal law—the proper venue of the court,” Id. at 650, and that federal 
law on this issue preempted contrary state law, such as the aforementioned South Carolina statute. See 
id. at 652 (“[I]nsofar as the South Carolina statue would purport to impose South Carolina procedural 
rules on a federal court, it would be preempted by federal law . . . [which] explicitly regulates the 
appropriate venue in cases filed in federal court”). 

49 The court noted that:  

under state law, a state provision establishing, as a procedural matter, that the South 
Carolina venue rules trump any contractual agreement selecting an exclusive forum 
outside of South Carolina is not the type of provision that South Carolina courts have 
recognized as establishing a strong public policy of the State that would overrule the 
parties choice of law outside South Carolina. See Nash v. Tindall Corp., 650 S.E.2d 81, 
83-84 (S.C. Ct. App.2007).  

Id. at 653. However, the Nash case did not involve this or an analogous issue. 

50 Id. 

51 329 P.3d 1264 (Mont. 2014). 

52 Id. at 1268. 

53 Id. at 1266 (emphasis added). 



12 

 

state that one court, among many, may exercise jurisdiction 
(permissive).54  

c. Distinguishing between Interpretation and Enforceability 

Although one might take issue with the above reasoning, the more relevant question 
is whose “logic” should a court use in assessing the forum selection clause: (a) the 
court’s own logic, (b) that of the chosen court, or (c) that of the state whose law is 
chosen? A further question, and the most critical, is whether the answer should differ 
depending on whether the issue is one of interpretation, as in Gilbert, or one of 
enforceability of the clause, as in Energy Claims. Neither court made this distinction. 
In fact, in Energy Claims, the Utah court applied Utah law not only in determining 
enforceability, but also in interpreting the clause, i.e., determining whether it was 
sufficiently broad to encompass tort claims.55 Fortunately, other courts, the Second 
Circuit first among them, have provided an answer to this question. 

Phillips v. Audio Active Limited56 was one of the first cases clearly to articulate a 
distinction between interpretation and enforceability of a forum selection clause. The 
Second Circuit sketched a four-part inquiry in examining forum selection clauses 
when the contract also contains a choice-of-law clause. The first three parts consist of 
determining: (1) whether the clause was “reasonably communicated to the party 
resisting enforcement”;57 (2) whether the clause is mandatory or permissive; and (3) 
whether the clause encompasses the claims in question. If the court finds that the 
clause was reasonably communicated, mandatory, and covered the claims in 
question, the clause is presumptively enforceable. In the fourth part of the inquiry, 
the court determines whether the resisting party has rebutted the presumption by 
proving any of the defenses that The Bremen allows---namely, demonstrating that the 
clause is “[]affected by fraud, undue influence, or overweening bargaining power,” or 
its “enforcement would contravene a strong public policy of the forum in which suit is 
brought” or would be “unreasonable under the circumstances.”58 

The court concluded that, even if the contract contains a choice-of-law clause, federal 
(i.e., forum) law must govern the fourth part of the inquiry “because enforcement of 
forum clauses is an essentially procedural issue . . . while choice of law provisions 
generally implicate only the substantive law of the selected jurisdiction.”59 The court 
also noted, however, that there was “less to recommend the invocation of federal 
common law to interpret the meaning and scope of a forum clause, as required by 
parts two and three of [the above] analysis.”60 For these issues, the court cited with 
approval the Yavuz case, which applied the chosen law in interpreting a forum 

                                                           
54 Id. at 1270-71. 

55 See Energy Claims, 325 P.3d at 82. 

56 494 F.3d 378 (2d Cir.2007). 

57 Id. at 383. 

58 The Bremen, 407 U.S. at 10, 12, 14, 15. 

59 Phillips, 494 F.3d at 384-85. 

60 Id. at 385. 
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selection clause.61 In the end, the Phillips court did not have to apply the chosen law of 
England because neither of the parties had argued for its application.  

In Martinez v. Bloomberg LP,62 the same court had an opportunity to apply the 
distinction between questions of enforceability and interpretation. The court held 
that the lex fori should govern the first, and the chosen law the second set of 
questions. Martinez was a federal-question case arising out of an employment 
contract that contained English choice-of-law and forum selection clauses. The court 
held that: (1) the substantive law designated in the choice-of-law clause, in this case 
English law, governed the interpretation of the forum selection clause; and (2) the 
law of the forum, in this case federal law, governed the enforceability of the forum 
selection clause. The court found that, under English law, the plaintiff’s employment 
discrimination claims fell within the scope of the forum selection clause, and that, 
under federal law, the clause was enforceable. 

The court explained at length what should not need much explanation, i.e., why 
forum/federal law should govern questions of enforceability: 

Federal law must govern the ultimate enforceability of a forum 
selection clause to ensure that a federal court may [under The Bremen] 
decline to enforce a clause if “trial in the contractual forum [would] be 
so gravely difficult and inconvenient that [the resisting party] will for 
all practical purposes be deprived of his day in court,” or “if 
enforcement would contravene a strong public policy of the forum in 
which suit is brought, whether declared by statute or by judicial 
decision.”63 

Next, the court explained why the chosen law should govern the interpretation of the 
forum selection clause. To apply forum law, the court reasoned, could 

undermine the predictability fostered by forum selection clauses, . . . 
frustrate the contracting parties’ expectations by giving a forum 
selection clause a broader or narrower scope in a federal court than it 
was intended to have, . . . [and] transform a clause that would be 
construed as permissive under the parties’ chosen law into a 
mandatory clause, or vice versa.64 

The court also reasoned that distinguishing between enforceability and 
interpretation of forum selection clauses “accords with the traditional divide between 
procedural and substantive rules developed under Erie.”65 The enforceability of a 
forum selection clause is a procedural question that must be governed by 

                                                           
61 See Id., quoting Yavuz v. 61 MM, Ltd., 465 F.3d 418, 428–30 (10th Cir.2006) (discussed supra). 

62 740 F.3d 211 (2d Cir. 2014). 

63 Id. at 218 (quoting The Bremen v. Zapata Off-Shore Co., 407 U.S. 1, 18 (1972)). 

64 Id. at 220. 

65 Id. 



14 

 

forum/federal law, whereas the interpretation of a contract is “quintessentially 
substantive for Erie purposes.”66 

This distinction is promising and eminently sensible. The question is whether other 
courts follow it. The answer is mixed, but for the most part, the courts’ actual holdings 
are consistent with this distinction. It is true that many courts also fail to make this 
distinction, either because the case involves only one of the two categories of issues, 
or because the court does not see the difference. For example, one court used the 
term “interpretation of the validity.”67 In another case, Raydiant Technology, LLC v. 
Fly-N-Hog Media Group, Inc.,68 the plaintiff claimed fraud in the inducement of the 
contract, which is clearly a matter of enforceability, not interpretation. Although both 
parties relied exclusively on forum law, the court decided to apply the contractually 
chosen law. Mixing enforcement with interpretation, the court reasoned: “[W]here, as 
here, the case turns on the enforcement of a forum-selection clause, and the contract 
includes a choice-of-law provision, the law chosen by the parties controls the 
interpretation of the forum-selection clause.”69  

In Jacobson v. Mailboxes Etc. U.S.A., Inc.,70 the court stated that the chosen law should 
govern both the enforceability and the interpretation of the forum selection clause, 
but actually the case involved only the latter issue—whether the clause encompassed 
pre-contract wrongs. The same was true in TH Agric. & Nutrition, LLC v. Ace European 
Group Ltd.71 The court spoke of “analyzing the enforceability of the forum selection 
clause under the [chosen] law of The Netherlands,”72 but the case involved only an 
issue of interpretation---whether the clause was exclusive or permissive. In Albemarle 
Corp. v. AstraZeneca UK Ltd.,73 which involved both interpretation and enforceability 
issues, the court applied the chosen law to interpretation and, after finding that under 
that law the clause was exclusive, it then examined whether its enforcement would 
violate the public policy of the forum state. The same was true in Rudgayzer v. Google, 
Inc.,74 which applied California law in interpreting the clause and federal/forum law 
in determining its enforceability.75 In Simon v. Foley,76 the court concluded that the 
chosen law should govern the interpretation and forum law the enforceability of the 
clause. After finding that, under the chosen law, the clause was permissive, the court 

                                                           
66 Id. at 221. 

67 Szymczyk v. Signs Now Corp., 606 S.E.2d 728, at 733 (N.C. Ct. App. 2005). 

68 439 S.W.3d 238 (Mo. App. 2014). 

69 Id. at 240 (quotation marks omitted, emphasis added). 

70 646 N.E.2d 741 (Mass. 1995). 

71 416 F. Supp.2d 1054 (D. Kan. 2006). 

72 Id. at 1076 (emphasis added). 

73 628 F.3d 643 (4th Cir. 2010), discussed supra ___. 

74 986 F. Supp. 2d 151 (E.D.N.Y. 2013). 

75 For an earlier case following exactly the same distinction, see AVC Nederland B.V. v. Atrium Inv. 
P’ship, 740 F.2d 148 (2d Cir. 1984). 

76No. 07–CV–766S, 2011 WL 4954790, (W.D.N.Y. Oct. 18, 2011). 
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allowed the action to proceed because the defendant was unable to challenge the 
enforceability of the clause under the law of the forum. In Lanier v. Syncreon Holdings, 
Ltd.,77 the court followed the same distinction. After finding that the clause was 
mandatory under the chosen law of Ireland, the court examined the enforceability of 
the clause under the law of the forum and found it enforceable. 

In other cases, the court applied the chosen law in determining the enforceability of 
the forum selection clause, but only after finding that enforcement of the clause did 
not offend the forum’s public policy.78 Finally, in one case, Cerami-Kote, Inc. v. 
Energywave Corp.,79 the court appeared willing to apply the chosen law in 
determining enforceability, but eventually applied forum law through a renvoi from 
the chosen law. The contract contained Florida forum selection and choice-of-law 
clauses. In examining Florida precedents, the Idaho court learned that Florida courts 
would enforce a forum selection clause, but only if enforcement “would not 
contravene a strong policy enunciated by statute or judicial fiat, either in the forum 
where the suit would be brought, or the forum from which the suit has been 
excluded.”80 The italicized phrase meant that a Florida court would not enforce the 
forum selection clause if it violated a strong public policy of Idaho. The court 
concluded that this was such a case because of the strong public policy embodied in 
an Idaho statute prohibited foreign forum selection clauses in contract such as the 
one involved in this case.81 

IV. SUMMARY AND CRITIQUE 

In summary then: 

(1) In scenario 1, which consists of cases in which the action is filed in the 
court chosen in the forum selection clause, American courts apply the 
substantive law of the forum state, both in interpreting the clause and in 
deciding whether it is enforceable; 

                                                           
77No. 11–14780, 2012 WL 3475680 (E.D. Mich. Aug. 14, 2012). 

78 See Lambert v. Kysar, 983 F.2d 1110 (1st Cir. 1993); General Engineering Corp. v. Martin Marietta 
Alumina, Inc., 783 F.2d 352 (3rd Cir. 1986). 

79 773 P.2d 1143 (Idaho 1989). 

80 Id. at 1146 (quotation marks omitted, emphasis partially omitted). 

81 In Jackson v. Payday Financial, LLC, 764 F.3d 765 (7th Cir. 2014), the Seventh Circuit held that “the 
law designated in the choice of law clause would be used to determine the validity of the forum 
selection clause,” but ultimately did not apply that law. Id. at 775. In this case, which involved online 
loan agreements between Illinois consumers and lenders located in the Cheyenne River Sioux Tribe 
Indian Reservation in South Dakota, the choice-of-law clauses provided that the agreements were to be 
governed by the laws of the Cheyenne River Sioux Tribe and were “not subject to the laws of any state.” 
Id. at 770. However, because the Tribe had no law or precedents on forum selection clauses, the court, 
following the Tribe’s practices, resorted to federal law. Applying federal law, the court held that the 
arbitration clauses (which the court treated like forum selection clauses) contained in the loan 
agreements were unenforceable because they were procedurally and substantively unconscionable, as 
well as illusory. The clauses called for arbitration to be conducted “by the Cheyenne River Sioux Tribal 
Nation by an authorized representative in accordance with its consumer dispute rules.” Id. at 776. The 
record showed that the Tribe did not authorize arbitration and did not have consumer dispute rules. 
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(2) The courts apply the same law, i.e., the lex fori, in scenario 2, which consists 
of cases in which the action is filed in a court other than the one designated in 
the forum selection clause and the contract does not contain a choice-of-law 
clause. 

(3) In scenario 3, which consists of cases in which the action is filed in a court 
other than the one designated in the forum selection clause and the contract 
does contain a choice-of-law clause, American courts, by and large, apply: (a) 
the chosen law in interpreting the forum selection clause, and (b) the 
substantive law of the forum in determining the enforceability of the clause. 

As this summary indicates, American courts apply the lex fori in most cases and to 
most issues. Is this practice a bad idea? In a comprehensive and thoughtful article, 
Professor Jason Yackee sharply criticizes this “lex fori bias.”82 He finds “little inherent 
justification for automatically applying lex fori to questions of . . . enforceability and 
validity”83 of forum selection clauses, because such a practice  

risks subjecting the contract to multiple laws, it makes it difficult for 
parties to anticipate at the contract drafting stage which law will 
actually be applied to [the clause], it may promote forum shopping, and 
it ignores the parties’ bargained-for jurisdictional expectations by 
overlooking a contract’s explicit or implicit choice of law.84 

Yackee argues that:  

[Forum selection clauses] should be governed first and foremost by the 
parties’ explicit choice of law. When the parties have apparently 
concluded a choice of law clause that covers the contract in which the 
[clause] is located or referenced, that apparent choice should govern 
[the clause’s] validity and enforceability. In the event that the parties 
have not made an explicit choice, the law of the designated forum 
should govern the [clause]. That law has the highest probability of 
corresponding to the parties’ bargained-for jurisdictional expectations 
in the absence of an explicit choice of law.85 

In an equally comprehensive and thoughtful article, Professor Kevin Clermont 
defends the current American practice of applying the lex fori in determining the 
enforceability of forum selection clauses (while agreeing with the application of the 
chosen law in interpreting them). He offers several arguments in support of the lex 
fori, including the following: 

 Applying lex fori to the forum-selection clause allows the court to 
control its own jurisdiction and venue, and to do so by uniform rules. 

                                                           
82 J.W. Yackee, Choice of Law Considerations in the Validity & Enforcement of International Forum 
Selection Agreements: Whose Law Applies? 9 UCLA J. Int’l L. & Foreign Aff. 43, 44, 47, 74, 79, 85, 88 
(2004). 

83 Id. at 83. 

84 Id. (footnotes omitted). 

85 Id. at 94. 
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 Lex fori would avoid the discomfort of sometimes allowing foreign law 
to determine whether jurisdiction or venue exists in the seized court. 

 In some thin sense, jurisdiction and venue come first, and so the court 
should decide those questions before performing a choice-of-law 
analysis. 

 Lex fori would avoid the slight, and not insuperable, illogic of assuming 
an enforceable forum-selection or choice-of-law clause in order to 
choose the law to determine enforceability. 

 For good reasons, courts do not normally interpret choice-of-law 
clauses to cover procedural matters; the enforceability of the separable 
forum-selection clause, sensibly and practically considered, appears 
procedural for this purpose. 

 Applying lex fori, rather than the chosen law, to the forum-selection 
clause closes the door to abusive clauses: the parties could be 
bootstrapping the forum-selection clause into enforceability by 
choosing a very permissive law, and the stronger party could be forcing 
the weaker party into an unfair forum applying unfair law.86 

On balance, Clermont has the better arguments. His last argument is particularly 
persuasive. As noted earlier, unlike other countries, which do not enforce pre-dispute 
choice-of-forum clauses that are unfavorable to consumers or employees,87 American 
law does not accord any a priori protective treatment to any weak parties.  

The [Supreme] Court consistently has turned a blind eye and deaf ear 
on the problem of consumer forum-selection and arbitration clauses, 
instead merging consideration of consumer agreements with 
jurisprudence developed in the dissimilar context of sophisticated 
business partners freely negotiating at arm’s length.88 

This regime “works to the advantage of prospective corporate defendants who . . . 
exploit forum-selection and choice-of-law clauses to their advantage”89 and at the 
expense of uninformed and unsophisticated consumers, employees, franchisees, or 
other presumptively weak parties.90 The result is that, more often than not, forum-

                                                           
86 K.M. Clermont, Governing Law on Forum-Selection Agreements, 66 Hastings L.J. 643, 654-55 (2015) 
(footnotes omitted). 

87 See the provisions of the Brussels I Regulation cited supra at ____. Likewise, the Hague Choice of Court 
Convention does not apply to consumer and employment contracts. See Hague Convention, Art. 2(1). 

88 Mullenix, Gaming the System, supra note ____ at 719. 

89 Id. at 743. 

90 See id. at 755-56: 

The entire doctrine surrounding the sanctity of forum-selection and arbitration 
clauses in the consumer arena essentially has been constructed based on a series of 
somewhat fantastical premises about these agreements. It first assumes that the 
contracting parties consist of a (sophisticated) consumer and a corporate or business 
entity. The doctrine assumes a knowledgeable consumer who understands that at 
some future point, the consumer may be involved in a dispute with the business 
entity. The doctrine assumes that this consumer understands what a forum choice 
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selection clauses “provide defendants with a ‘heads I win, tails you lose’ forum 
preference.”91  

In other words, the current American regime is bad enough as it is---and will remain 
so, as long as we are unwilling to follow the example other systems, which accord 
protective treatment to weak parties.92 However, it would be even worse if, in 
contracts involving these parties, the courts were required to apply the law 
designated in the choice-of-law clause, a clause drafted by the corporate defendant, 
virtually never negotiated, and imposed on the weak party. Suppose, for example, that 
in Petersen v. Boeing Co.,93 the case involving the contract for employment in Saudi 
Arabia, the American court were to apply “the laws and customs of the Kingdom of 
Saudi Arabia,”94 as provided in the choice-of-law clause, for determining the 
enforceability of the Saudi forum selection clause. Would the employee have any 
chance of getting the merits of his case heard in an American court? But, more 
importantly, is Saudi law the proper law for deciding the logically antecedent 
question of whether either clause was valid to begin with? 

“Respect for party autonomy”95 simply is not a good reason for referring the validity 
and enforceability of a forum selection clause to the chosen law. Party autonomy in 
the choice of substantive law has never been unrestricted.96 There is less of a reason 
to allow unrestricted autonomy in the choice of forum. Forum selection clauses are 
different from choice-of-law clauses, but the differences suggest less, not more, 
deference to the former clauses, precisely because their enforcement prevents the 
seized court from adjudicating the merits. The Bremen Court correctly discounted as 

                                                           
means . . . . It assumes that this consumer understands the consequences of a forum or 
choice-of-law designation. The doctrine assumes that the consumer has read the 
agreement and noticed and read the forum-selection, choice-of-law, or arbitration 
clause. The doctrine assumes that the consumer willingly agrees, in advance of any 
dispute, to waive its choice of forum . . . . The doctrine assumes that the consumer (or 
employee, or small consumer/investor) is receiving some unspecified economic 
benefit from agreeing to the forum-selection, choice-of-law, or arbitration provision. 
The doctrine assumes, as Justice Alito put it in Atlantic Marine, that the consumer 
knowingly and willingly waives its “venue privilege.” 

But what if none of this . . . is true? 

91 Id. at 736 (“forum-selection clauses will almost always provide defendants with a ‘heads I win, tails 
you lose’ forum preference.”). 

92 See supra notes ___ and ___, referring to the Brussels I Regulation and the Hague Choice of Court 
Convention. 

93 715 F.3d 276 (9th Cir. 2013), discussed supra at ____. 

94 Id., Boeing International Support Systems Company's Answering Brief, 2012 WL 2313305 at *18 
(9th Cir June 7, 2012). 

95 Yackee, supra note ___, at 96 (urging “respect for party autonomy, both to choose an exclusive forum 
in which future disputes may be heard, and to choose, explicitly or implicitly, the law that will govern 
that jurisdictional choice.”). 

96 See supra Chapter 10. 
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“a vestigial legal fiction”97 the notion that forum selection clauses, of their own force, 
“oust” a court of its jurisdiction. They do so only because the law of the seized court 
endows them with that effect. It is simplistic to pretend that a forum selection clause 
has no effect on the jurisdiction of the seized court. When the seized court chooses to 
abide by a clause designating another court, the result is that the seized court cannot, 
or at least will not, hear the merits. The question then is whether, in exercising this 
“choice,” the seized court should follow the laws of its own state, or instead those of 
another state.  

Moreover, a clever combination of forum selection clauses and choice-of-law clauses 
can lead to bootstrapping in extremis. Suppose, for example, that State X has a pro-
business law and an unduly liberal law in (not) scrutinizing forum selection clauses. 
For those reasons, the strong contracting party (e.g., a corporate defendant) imposes 
on the weak party (e.g., a consumer) the “choice” of State X’s courts and law, even 
though State X has only a nominal connection with the case. Do the other states owe a 
blank check to the strong party? 

Chapter 10, above, discusses several cases illustrating how such a combination of 
choice-of-law and forum selection clauses can be deadly for consumers or employees. 
Franchisees are equally vulnerable to the superior bargaining power of franchisors, 
which is why many states have enacted statutes regulating franchise contracts in 
detail and prohibiting the waiver of franchisee protection. Many of those statutes 
specifically prohibit foreign choice-of-law clauses, and a few of them prohibit foreign 
forum selection causes. The protection that these prohibitions seek to provide would 
become meaningless if those states were required to apply the contractually chosen 
law to determine the enforceability of the forum selection clause that the statute 
directly or indirectly prohibits. 

Kubis & Perszyk Associates, Inc. v. Sun Microsystems, Inc.98 is an old example of this 
scenario, although the chosen forum was in the franchisor’s home state and thus did 
not lack a connection with the case. A contract between a California franchisor and a 
New Jersey franchisee contained a California choice-of-law clause and an exclusive 
California forum selection clause. The New Jersey Franchise Act did not expressly 
prohibit these clauses, but it did prohibit waivers of other franchisee-protecting 
provisions. When the franchisor terminated the franchise, the franchisee sued the 
franchisor in New Jersey. The trial court dismissed the action based on the California 
forum selection clause. The intermediated court affirmed, reasoning that it “should 
trust the courts of California to be as protective of the rights of the New Jersey litigant 
under New Jersey law as it would hope another state would protect a California 
resident under California law, if the case were referred elsewhere.”99 The court 
expressed confidence that the California court “will fairly and impartially adjudicate 
the dispute between the parties in accordance with the governing law, which in this 

                                                           
97 The Bremen, 407 U.S. at 12. 

98 680 A.2d 618 (N.J. 1996). 

99 Id. at 620, quoting the intermediate court. 
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case might happen to be the law of New Jersey,”100 presumably despite the California 
choice-of-law clause. 

The New Jersey Supreme Court reversed. After an extensive discussion of the 
legislative history and text of the New Jersey Franchise Act and the policies it 
embodied, the court concluded that enforcement of the forum-selection clause 
“would substantially undermine the protections that the Legislature intended to 
afford to all New Jersey franchisees.”101 The court reasoned that a forum-selection 
clause can “materially diminish the rights guaranteed by the Franchise Act” by 
“mak[ing] litigation more costly and cumbersome for economically weaker 
franchisees that often lack the sophistication and resources to litigate effectively a 
long distance from home.”102 The court expressed its concern, not only about the 
strong likelihood that the California court would not apply the New Jersey Franchise 
Act, but also about “the denial of a franchisee’s right to obtain injunctive and other 
relief from a New Jersey court.”103 For “even if a California and a New Jersey court 
afforded identical relief under the Act to an aggrieved franchisee, there may be a 
difference of substantial magnitude in the practical accessibility of that relief from the 
perspective of an unsophisticated and underfinanced New Jersey franchisee.”104 
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